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a n  

Protest  a g a i n s t  small  b u s i n e s s  s i z e  
s t a t u s  of biaders is by law matter for  
c o n s i d e r a t i o n  by SBA and w i l l  therefore 
n o t  be c o n s i d e r e d  by GkO. 

Q u e s t i o n s  c o n c e r n i n g  p r o p r i e t y  of 
s t a n d a r d  i n d u s t r i a l  c l a s s i f i c a t i o n  
u t i l i z e d  for  sinal1 b u s i n e s s  Set-aside 
p rocuremen t  is n o t  fo r  c o n s i d e r a t i o n  by 
GAO, s i n c e  c o n c l u s i v e  a u t h o r i t y  o v e r  
q u e s t i o n  of t h i s  n a t u r e  is v e s t e d  i n  
SBA. 

B i d  c o n t a i n i n g  "no c h a r g e "  i n s t e a d  o f  
prices for  some iteins i s  r e s p o n s i v e  
s i n c e  bidder t h e r e b y  i n d i c a t e d  
w i l l i n g n e s s  t o  p r o v i d e  items a t  no 
c h a r g e  or cost t o  yovernrnent.  

here a l l e g a t i o n  is n o t  s u f f i c i e n t  t o  
meet protester ' s  b u r d e n  of e s t a b l i s h i n g  
its case. 

S i s k a  C o n s t r u c t i o n  Company, I n c .  ( S i s k a ) ,  p r o t e s t s  
award to any  b idder  other t h a n  i t se l f  unde r  U n i t e a  

States Coast &lard ( F i r s t  Coast Guard Distr ic t )  i n v i t a -  
t i o n  for b ids  No. DTCG24-85-B-10023, a 100-pe rcen t  small 
b u s i n e s s  set-aside for  a m a r i n e  boat h o i s t .  

W e  d e n y  t h e  protest .  

S i s k a  c o n t e n d s ,  f i r s t ,  t h a t  t h e  three o ther  lower- 
priced b idde r s ,  n o t w i t h s t a n d i n g  t h e  small b u s i n e s s  repre- 
s e n t a t i o n s  i n  t h e i r  b i d s ,  are n o t  small b u s i n e s s e s  for 
t h i s  p rocuremen t  inasmuch as t h e y  are "dominant"  i n  t h e  
f i e l d  of m a r i n e  boat m a n u f a c t u r e .  Second,  S i s k a  con- 
t e n d s  t h a t  s t a n d a r d  i n d u s t r i a l  c l a s s i f i c a t i o n  (SIC) 3731 
( s h i p b u i l d i n g  and  r e p a i r i n g )  i d e n t i f i e d  i n  t h e  i n v i t a t i o n ,  
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under  which t h e  o t h e r  b i d d e r s  q u a l i f i e d  as small 
b u s i n e s s e s  on t h e  basis of t h e  number of employees ,  
was i n c o r r e c t  and  s h o u l d  h a v e  been S I C  3536 ( h o i s t s ,  
i n a u s t r i a l  c r a n e s ,  and monorail s y s t e m s ) .  T h i r d ,  S i s k a  
m a i n t a l n s  t h a t  s i n c e  awara was t o  be made in t h e  
a g g r e g a t e ,  t n e  low bidder  s u b m i t t e d  a n o n r e s p o n s i v e  b i d  by 
b i a a i n g  "NO Charge"  r a t h e r  t h a n  a p r i ce  o n  i t e m  Nos. 2 
( l a b o r ,  mater la l s ,  and tools  for t h e  h o i s t  e r e c t i o n )  a n a  
3 ( i n s t r u c t l o n  o n  u s e  ana m a i n t e n a n c e  of t n e  h o i s t ) .  
E o u r t h ,  S i s k a  c o n t e n d s  t h a t  t h e  low biuder  created an  
u n f a i r  blcldlny s i t u a t i o n  for  S i s k a  s i n c e  b i s k a  a l l e g e d l y  
r e c e i v e d  a quote fo r  s u p p l y i n g  a h o i s t  f rom t h e  low b i d d e r  
ana  t n e  protester  was b i a a i n g  a s  a prime c o n t r a c t o r  w i t h  
t h e  low biader a s  i t s  2 r i n c i p a l  s u b c o n t r a c t o r .  

O u r  O f f i c e  does n o t  r e v i e w  t h e  f i r s t  t w o  protest 
bases. The Small b u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  h a s  
e x c l u s i v e  a u t h o r i t y  u n d e r  15 U.S.C. S 6 3 7 ( b )  ( 1 9 8 2 )  to  
a e t e r m i n e  matters of small b u s i n e s s  s i z e  s t a t u s  f o r  
federal  p r o c u r e m e n t  p u r p o s e s .  E x t i n g u i s h e r  Service, I n c . ,  
B-214354, J u n e  1 4 ,  1984,  84-1 CPD (I 629. F u r t h e r ,  u n d e r  
SbA r e g u l a t i o n s ,  t h e  i n i t i a l  d e t e r m i n a t i o n  o f  t h e  
appropr ia te  c l a s s i f i c a t i o n  of p r o d u c t s  or s e r v i c e s  b e i n g  
p r o c u r e d  s h a l l  be made by t h e  c o n t r a c t i n g  o f f i c e r  w i t h  
the  r i g h t  of a p p e a l  t o  t n e  SBA O f f i c e  o f  H e a r i n g s  and  
Appea l s .  1 3  C.F.R. S 121.3-6 ( 1 9 8 4 ) ;  Tecom I n c . ,  
B-217~58, bec. 5, 1984,  &4-2  CPL, I 630. The determi- 
n a t i o n  of t h e  SBA is c o n c l u s l v e  o n  t n e  matter. G r a p h i c s  
I n a u s t r i e s  A s s o c i a t i o n ,  B-2129b3, Sept. 20, 19&3,  b3-2 CPL) 
li 3 5 2 .  

S i s k a ' s  t h i r d  c o n t e n t i o n ,  i s  w i t h o u t  merit. When t h e  
government  is t o  make a n  a g g r e g a t e  award, t o  be  r e spon-  
s i v e ,  a biader m u s t  p r i c e  a l l  items and t h e r e b y  i n d i c a t e  
an  i n t e n t i o n  t o  f u r n i s h  a l l  iteins. however ,  a b i d d e r  may 
a l so  i n d i c a t e  a n  i n t e n t  t o  be o b l i g a t e d  t o  p r o v i d e  a n  
i t e n i  by i n s e r t i n g  n e x t  t o  t h e  items a n  i n d i c a t i o n  t h a t  
t h e  price w i l l  be a t  "NO Cost" or "NO Charge" t o  t h e  
government .  When t h i s  is done t h e  b i d  is r e s p o n s i v e .  
A a r d v a r k / K e i t h  Moving Co.  , 8-200680, Plar. 6 ,  1 9 8 1  , 81-1 
CPD U 180. 

A s  t o  t h e  f i n a l  basis  o f  t h e  protest ,  t n e  low b i u d e r  
a d v i s e s  t h a t  when i t  l e a r n e d  t h a t  S i s k a  wanted a quote on  
its m a r i n e  b o a t  h o i s t  for  t h e  p u r p o s e  of t h i s  procure- 
ment ,  it in fo rmed  S i s k a  t h a t  it i n t e n d e d  t o  b i d  o n  t h e  
P rocuremen t  and c o u l d  n o t  dea l  w i t h  S i s k a  f o r  t h i s  
p r o c u r e m e n t .  I n  a n y  e v e n t ,  S i s k a  h a s  n o t  e x p l a i n e d  
i t s  a s s e r t i o n  of u n f a i r n e s s  o r  o f f e r e d  any  p roof  t o  
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substantiate its allegation. SisKa therefore has not 
sustained the burden of establishing this aspect of its 
case. Wallace & Wallace, Inc.8 et al., 8-209859, et ai., 
Dec. 2,  1982, 82-2 CPD W 501. 

The protest is denied. 

harry h. V a n  C l e v e  e General Counsel 
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